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A Coverian Interpretation
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. INTRODUCTION
A. JUDGESREMEMBERING PROPHETS

To reclaimmemory, to do sdonestly and well -- what modern
program for thdhumanization of life hasot given this aim ahonoredplace
among its goals? So it shoutwt beshockingthat judgesare invited to
engage in grogram of remembering, dnat thisprogram should be urged
as a pathtoward meaningpurpose,and identity. But wherthe program
calls for rememberinghe common-lawjudges ofthe seventeenth century,
andthe sages of early rabbinic Judaism a millennamd a half beforéhem,
and theprophets of Israel a millennium befoteem -- there isroom for
surprise. Yet thesare pagesfrom the judicial pastthat the lateProfessor
Robert Cover identified amost urgent for judges t®@membet. Why these
memories? Why ought judges to remember prophets?

Cover's answer expresses aertain conception of judicial
independence. Thesxists, Cover claimed, awral orfolkloric tradition, in
which exemplary judicial tales arepassed downfrom generation to
generation.This tradition comprises the “folktales of justice” the “tales of
jurisdiction.”” Because this tradition is n@br not entirely) generated or
mediated bythe statejudgesare not(or not entirely)stateofficials. Judges
are independent ithat their juisdiction is defined by an independently

" Carolyn Craig FrankliProfessor oLaw and Religion, University of Southern
California. | am grateful to Mordecai Finley, Hillel Levirdpmi Stolzenberg, and
Ariela Gross; toDaniel Gordisand the faculty of th&iegler School ofRabbinic
Studies atthe University of Judaism, whoread and commented on my
interpretation of the Shimon ben SHetaarratives as a “folktale of justice”; to my
research assistants, David Margolis ahohn Hoffner; and to my Hebrew
teachers, Karina Sterman and Rivka Dori.

! Robert Cover, “The Folktales afustice: Tales oflurisdiction,” 14 Capital
UniversityLaw Review 179 (1985) (hereinafter, “Folktales”).
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transmitted canon of texts. (But judga®answerable tahe tradition vhich
they serve; their “independence” means obligatiand commitment, not
license.)

The didactic content othe narratives comprisinghe “folktales of
justice” defines judicial independence in a second sefke.storiescall on
judges to be jealouguardians of jurisdiction, to resigite state’s claim to
define the judicial role.

The legitimating objective of jurisdiction, thesanonical texts
[the “folktales of justice”] proclaim, is prophetic not
bureaucratic. As a judgene must be othethan the King not
because othe need for specialists in dispute resolution, but
because ofhe need to institutionaliz¢he office of theProphet
who would say to the King, as Nathan said to DaWthu are
that Man”;®* as Shimonben Shetdhsaid to Yannai, “Stand!

before He who spokand the Wrld was ceated”? as Coke
said toJames |, “...under noman, but under Godand the
Law.”® For thatultimate purpose -- speaking truth to power --
there must be a jurisdiction of the judge whtbke King cannot
share’

What isinitially so inaccessible ashocking in Cover’s program for
judicial memory -that it urgesrecollection of ancienprophetic traditions --
thus becomeselatively explicable, even familiar.The program isultimately

%2 Samuel 12:7%seediscussion of this text in sections llI-l\nfra.
* Sources in Englishincluding translations of Talmudic texts, transliterate this

name XjV IB IW[I’T'IV ) variously. | have adoptethe transliteration
Shimon ben Shdtebecause it approximates the soundhefHebrew name (where
h denotes a finabound likethat of thech in Bach. | haveconformed all

guotations from sources (includirigpver’s) to thistransliteration. | have adopted
conventional English transliterationsfor commonly-encountered words (e.g.,
halakhah, Mishnah but have not enforced uniformity in quotations whenglish
sources vary.

®> Babylonian Talmud Sanhedrin, 19asgediscussion of thisext in sections V-

VI, infra. The Babylonian Talmud is hereinaftgted, following convention, as B.

The reference following B. is to tractate (in this case, Sanhedrin). Specific editions
of the Talmud will becited only if quotations, notes, or commentare® drawn

from them.

6 “Folktales,” 187-189seesections II.A and Il.Binfra.
"“Folktales,” 189-190.



anti-statistand anti-positivist -- even, as Covesuggests,anarchis But
once judgesememberprophets,not just incidentally but as a labor in the
very calling to be gudge, can thismemory’s implications for identity and
action be confined tsuch a program? Rememberitite profets, can
judges be sur¢hat “speakingtruth to power” is their “ultimate purpose”?
Or is it also thework of judges to speak on behalf tife most elemental
terms of the divine-human relationship: mbmiseand straying, atonement,
and thehope of turning and returning @od?

B. “A TONE FOR THEW RONG THISDAY DONE’

Such questions raise serious issalesut the place of religiousith in
public political argument. Theswe issues whickequire attention, but | will
say litle abouthem here. Implace of amore systematitreatment othem,
let meillustrate one way inwhich the work of atonement mightoccupy
judges: might occupy therprecisely asthey rememberprophets. The
words ofJustice Harlan’s dissent Rlessy v. Fergusoare well-known to
all of us.

In my opinion,the judgment thisday rendered ili, in time,
prove to be quite as pernicious the decision made byhis
tribunal inthe Dred Scott case.... The thindisguise of‘equal”
accommodations for passengersrairoad coachesvill not
mislead anyone, noratone for the wrong thiday done°

Note two striking aspects of these wordsirst, Harlan’'sconcern inthem is

to draw attention to the Court’s own deed of judgmerath its aspects, as
decisionand as justificatior{written opinion). The object ofhis concern is
not (only) the outrage being done in far-off Louisidma “the judgment this
day rendered,™the wrong this daydone”. The Court is adding its own
wrongdoing tothat of Louisiana. Secondhis immediate wrong which
touchesHarlan so closely, athe actnot of a distant agent but bdis own

8“l have recently staked out a position about the nature ofHathas obvious and
consciously chosepolitical significance. Myposition is very close to elassical
anarchist one -- with anarchy understoodrteanthe absence ofulers, not the
absence of law.” “Folktales,” 181. Cover reflaese tohis prior statement of his
ideas, Robert Cover, Gfeword:Nomosand Narrative,” 9 HarvardLaw Rev. 4
(1983) (hereinafter,Nomosand Narrative”).

°In the 1960’s, Hans Morgenthaarguedthat “the intellectual... speaks, in the
biblical phrase, truth to pogr.” Morgenthau,Essaysof a Decade:1960-1970
(1970), 15. But the phrase is not specifically Biblical.

1 Plessyv. Ferguson 163 U.S. 537 (1896), 552 éHan, dissenting), at 559 and
562.




judicial fellowship, is to be measured on the scale of atonement. Louisiana is
doing awrong, but what is more sare we; we areloing awrong, and also
we are not atoning for thatrang.

The Harlan whodisposes us toavd atonement -- which isot to say
that he nakes atonement possible -- tke Harlan whom | think it
worthwhile to remember specifically as proph&tis is, | claim, apossible
judicial memory of Harlan. Judges do remember Harlan“asophet,” and
describe his Plessy dissent as “prophetic>.  Many scholars and
commentators have offered similar descripti&hsBut what is meant by
such descriptions? Two meanings should be distinguished.

1 Justice William J. Brennan, Jr., “In Defense of Dissents,HagtingslL. J. 427,
431-432 (1986) (“[Harlan’®lessydissent] is abnce prophetic and expressive of
the Justice’sconstitutional vision, and #@ihe same time, aareful and methodical
refutation of themajority’s legal analysis.... [Harlan] spoke not only to his peers,
but to his society, and, more important, across time to later generations. He was, in
this sense, a secular prophet, and we continue, longPédtesyand long evemfter
Brownv. Boardof Educationto benefit from his wisdom and courage Sgealso

A. Leon Hgginbotham, Jr. & William C. Smith, “The Hughes Court and the
Beginning of theEnd of the ‘Separate buEqual’ Doctrine,” 76Minn. L. Rev.
1099, 1100 (1992) (describing HarlanBlessy dissent as “eloquent and
prophetic.”); A. Leon Hkgginbotham, Jr., “TheLife of the Law: Values,
Commitment,and Craftsmanship,” 10Harv. L. Rev. 795, 810 (1987) (noting
Harvard Law Review'sailure todiscuss “Harlan’ropheticdissent” inPlessy);
Justice Harry A. Blackmun, “Section 1983 aRdderal Protection of Individual
Rights -- Will the Statut&kemain Alive or Fade Aay?,” 60N.Y.U. L. Rev. 1, 9
(1985) (describing Harlan@ivil RightsCasedlissent as “prophetic”).

2 G. Edward White,The American Judicial Tradition: Profiles of Leading
American Judges(1976), 131 (Harlan was a *“visionary prophet”); Benno C.
Schmidt, Jr., “Principleand Prejudice: Thé&upreme Court andRace in the
Progressive Era. Part 1. The Heyday of Jim Crow,C8&um. L. Rev. 444, 468
(1982) (describing Harlan'®lessy dissent as “prophetic”)Michael J. Perry,
“Brown, Bolling, & Originalism: Why Ackermarand Posner (Among Others)
areWrong,” 20S.1ll. U. L. J. 53, 68 (1995) (“[A]prophetic dissent ifPlessy;
Perry’s viewsare discussed further isectionVVI.A and notes 101-103nfra);
Rodney A. Smolla, “The Ghosts of Homer Plessy,"@2 St. U. L. Rev. 1037,
1052 (1996) (“Justice Harlawas a prophet, a couragecarsd inspiring one”);
Edward McGlynn Gaffney, Jr., “The Importance of Dissent duedimperative of
Judicial Civility,” 28 Val. U. L. Rev. 583, 619) (1994) (“Harlan spoke with the
ringing phrases of hiblical prophet denouncing injustice”); Julesbel, “Losers,
Fools, and Prophets: Justice as Struggle,” @ornell L. Rev. 1331, 1382-83
(1995) (‘Plessy. . . representthe prophetic tradition thdboks not primarily at
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In recalling Harlan as prophet, judgesnd others soratimes mean
that heaccurately forecaghe sibsequent history aface relations. Though
the Plessy majority thoughtthat the challengedJim Crow law was a
reasonable enough measure falieving racial tensions and averting
violence, Harlan rightly predictedthat such laws would prove
inflammatory® Prophet here sans‘seer”.

Therecollection of Harlan as‘&eer” isthin ornon-Coverian. It runs
only two plies deep. Looking back, we s#®t Harlan was right in his
forecast. Harlanvas right becauségoking back, he appreciated homrong
Chief JusticeTaneywas in his estimate dhe effects of thelecision inDred
Scott

On a Coverian interpretatiothe recollection of Harlan as a prophet

runs atleast three plies deep. Looking back, wememberHarlan as a
prophet; this recollectiomddresses ouown conception of judiciaidentity
and role. Harlan, looking backiememberedhe decision inDred Scott and
invoked it as a sybol of fundamentajudicial failure. But,looking further
back, Harlanremembered prophetwithin the Biblical tradition; and this
recollection taughthim a certain way ofrecognizing andresponding to
wrongdoing.  Moreprecisely: to remember Harlan as prophet is to
rememberhim rememberinghe prophets. It is toreplace acomfortable
thought (Harlarsaw, looking ahead what weseelooking backward)with a
more disturbingone (what if we assessed oupwn shortcomings by
reference to a Biblical measure of atonement?)

Other claimsare pressechbout what is to be learnédm Harlan. It
Is said not onlythat hewas right about subsequent developmentsace
relations, buthat hewas right abouthe normative meaning othe Equal

concrete substantivienprovements irthe law, but as law as a powerful, ongoing
struggle that speaks to future generations about justice”).

B “The present decision, inay well beapprehended, will not only stimulate
aggressions, more or lebeutal and irritatinguponthe admittedights of colored
citizens, but will encourage the belidiat it is possible, by means oftate
enactments, to defeat the beneficent purposes which the pedbée Whited States
had in view whenthe adopted the recemimendments othe Constitution....”
Plessw. Fergusonid., at 560 (Harlan, dissenting). Commentators who mean, in
describingthe dissent as prophetic, teay that it accuratelyforecast the future,
include Girardeau ASpann, “Color-Coded Standing,” 8ornell L. Rev. 1422,
1490 (1995) (“[Harlan]prophetically predicted [inPlessy’); The Honorable
Nathaniel RJones, “TheHarlan Dissent: The Road NotTaken -- An Anerican
Tragedy,” 12Ga. St. U. L. Rev. 951, 957 (1996) (“True to Justice Harlan’s
prophecy [inPlessy, whites were not misled.”)




Protection Clause (or of the Fourteenth éadment, or othe Thirteenth and
FourteenthrAmendments). Hevas a doctrinabrophet because he saw so
clearly thatgovernment must not take race-conscious meastr®s.he was
a doctrinal prophet because he accepted race-consceasires as\way of
attackingracismand dismantling the private and publistructures ofracial
caste’”®> But Harlan's constitutional conceptions have bskown to have
sent deep rootmto the unexamined assumptions bis time. OwenFiss
has urged us not tgroject the progressive egalitarianism oBrown
anachronistically upon Harldf. His dissent waseither “radical” nor
“visionary;” Harlan *“acceptedthe framework of the majority, merely
applyingtheir principles differently.*’

A Coverian interpretation of Harlan agrophet need make no
particular claim aboutthe substance of Harlan’s understanding of the
ReconstructionrAmendments. Inpart, this is becausethe interpretation
attends to a different “canonicaxt” within the canonicalPlessy dissent.
My eye is orfatone for the wrong thislay done,” not on “Our Constitution
Is color-blind” (whateverthat means, and whateverits bearing on
discernment ofthe wrong”). Professor Fisslescribesthe “color-blind”
statement as “thenost memorable passagehdirlan’s dissent!® but what
IS “memorable’depends orhe aims of memory. If wavere toremember
Harlan as aprophet inthe Coverian sense(that is, recall thedissent as
recallingprophets), we woulfind Harlan’s insistence otine relevance of an
atonement standafdnemorable”indeed.

Attending to a different canonictéxt within the dissent --and this is
Cover’spoint -- belongs tdhe project ofplacing the dissent itself within a
different canon. It ilearly enoughpart of the canon ofiighly motivating
dissents. The question is whether it islso a part of the canon of the
“folktales of justice”;that is, whetherthe dissent should beemembered as
remembering thostolktales, which include prophetic texts. 46, the way

“ Seesourcescited in Gabriel J. Chin;The PlessyMyth: Justice Harlan and the
Chinese Cases,” 8@wal. Rev. 151, 152-153 (1996).

®1bid.; T. Alexander Aleinikoff, “Re-reading Justice Harlan’s DissenPliessy V.
Ferguson Freedom, Anti-racismand Citizenship,” 1992J. lll. L. Rev. 961
(1992)

*Owen M. FissTroubledBeginningsof the ModernState,1888-1910(1993; The
Holmes Devise History athe Supreme Court athe UnitedStates, vol. viii)365-
366, 392-395. “[F]or Harlan iRlessy only the result was propheticld. at 366.

1d., 360.
¥1d., 364.




we situate Harlan in relation to a canorifofktales of justice” might inform
what we mean by embracing hiithin the canon ofjreat dissents.

To openthe question of what ultimatenemoriesand meanings our
presentjudicial memories ofHarlan make possible, we may begin where
Mr. Justice Kennedy, ourSymposiumcolleague, chose to begin his opinion
for the Court inRomer v. Evans

One centuryago, thefirst Justice Harlanadmonishedthis
Court that the Constitution “neither knows nottolerates
distinctions amonglasses.” Plessy v. Fergusqnl63 U.S.
537, 539 (1896)dissenting opinion). Unheeded then, those
wordsnow are uneérstood tostate acommitment tothe law’s
neutrality wheretherights of personsare at sike. The Equal
Protection Clause enforces this principled todayrequires us

to hold invalid gprovision of Colorado’s Constitutiofd.

Close analysis ahe “neutrality” principle is impeotant work, but it is not
my work here’* | am concerned, insteadith the confessionakignificance
of Kennedy’s opening wordsJustice Harlarfadmonishedhis Court”; the
admonition was “unheededhen (acentury ago), but now understood to
state acommitment”; imputed tdhe Equal Protection Clauséhatis, to the
operative constitutiongdrovision, the commitment becomes anforceable
legal “principle”.

Justice Kenngds word “admonished” is well-chosenHarlan did
admonish; he denouncedjustice, and so did the gphets. But many
people admonish, including teachers andparents, and they are not
specifically prophets.

¥ One consequence wéading Harlan in relation to the prophetic texts -- and not
the least irportant consequence -- ke drawing of a sharglistinction between
rememberingthe dissent as prophetic and claimirtbat Harlan entertained
enlightened racialiews. A prophet’s admonitions strikdéose -- very close -- to
home. “The wrong thislay done” is done by one’s own fellowship; in insisting
thatatonement is necessary but absém,prophet spares no one. On Harlan’s
racial views as implied by his written opiniosgeChin,supranote 14.

“® Romerv. Evans 517 U.S. 620, 623 (1996). Kennedy'sjority opinion was
joined by Justices Stevens, O’Connor, Souter, Ginsbarg] Breyer. Justice
Scalia, joined by Chief Justice Rehnquist and Justice Thomas, dissented.

21 Cf. City of Richmondv. J.A. CrosonCao., 488 U.S. 469 (1989), 518 (Kennedy,
J., concurring in part and concurring the judgment): “The moralmperative of
racial neutrality is the driving force of the Equal Protection Clause.”




We need a ehrer picture of thadmonition. Cover brings into
focus by stressinghe separate identities ahe admonisherand the one
admonished.The folktales of justice, withtheir prophetic texts, reveahat
“as ajudge, onemust beotherthan theKing”; %> one must stand ready to
rebuke anaconfront the King. But this is to sdoyoth toomuchand too little.
To understand “admonition” is toecognize that thdolktales situate us
within a narrative in whichguilt and complicity are crushing realities, in
which penance is unbearable, but in whatbbnement remains a restorative
possibility. That story isthe Judge’s story --but perhaps it isalso the
King's.

In the nextsection, |will look more clsely into the theoretical
commitmentswithin which Covermade hisjudges as prophetlaim. In
the sections that follow, take thatclaim seriously byememberinghe two
prophetic texts with which Cover introduceditlie story of Nathan rebuking
King David andthe story of Shimon confronting King Yannai.

[I. THEANTI-STATISTARGUMENT OFCOVER' SFOLKTALES ORJUSTICE
A. THEDISTINCTION BETWEENJUDGES ANDK INGS

In “Folktales of Justice,Cover maddwo tactical moves in order to
gain purchase on a problem déunting complexity. First, he compressed
the institutionalcontext of jurisdictionalchoice within a binarydistinction
between Judgeand Kings. Second, he compresst@ textualtraditions
that bearupon suchchoice into a binandistinction between Folktale and
History. |take upthese two distinctions iturn.

Cover initially definedthe relevant vector of politicatlaims in a
simplified model containingnly two terms:*Judges”and“Kings”. Within
this model,the challengdor the judge, andthe judge’s great calling, is to
defend thecourt’s independent jurisdictionAmong the casestudies which
Cover analyzes under this mod#ke conflict between Lord Cokand James
| servesbest to illustraténis ideas. (Whethahe caflict presents “judges as
prophets” remains an open question.)

As Cover recountthis conflict, KingJamesresentedhe assertion of
authority bycommon lawcourts to issue writs gdrohibition tothe Court of
High Commission. Fromwithin this conflict there came to be writtevhat
Cover terms“the greatest ofhe common lawtexts of jurisdiction.?® Lord
Coke wrote that the question of a court’s jurisdiction was itself a question of
law for a court to decide, and daest restwith the King.

% Text at note 7supra
Z“Folktales,” 188.



Judges remember suglrisdictional texts becaudbey teachydges
who they should hope to be -and to avoid being -- isituations ofacute
difficulty such asthat which confronted Lord Coke. “There is in the
archetype of an ujght judge... an important element leiving conquered a
fear, a feamvhich is always present yet almost forgotten. To underdtzaid
fear andits significance wemusttell the storiesthat remembetthe fear and
rehearsehe gestures we make in response to*it."These storiesare the
“folktales of justice.” Handed dowifrom generation to generation, they
teachjudges the aim orpoint of jurisdiction,and motivatejudges to be
courageous in its assertianddefense.

B. THEDISTINCTION BETWEENFOLKTALE AND HISTORY

But Covergoes on tcsay that otherhistorical evidence may vyield a
different picture ofthe events andpersonalities featured ithe folktales.
While the received tradition, the “folktale jofstice,” serves up Lord Coke as
a profile in judicial couragegvailable evidenceuggestanother viewone in
which Lord Cokecowersbefore the King. According toone report, upon
hearing Coke delivehis views,

his Majestiefell into that hight indignation aghe like was

never known in him, lookingand speaking fiercelywith a

bended fist, offering to strike himatc, which the Lo. Cooke

perceavingfell flatt on all fower; humbly beseeching his
Majestie to takeeompassion on hinand to pardorhim if he

thought zeale hagone beyond his dutie amdlegiance®

In Cover’'s modeltherecord supplied byhistory” (illustrated bythe report
of Lord Coke’s cowering before KingJames) serves as avaluable
counterweight to the lessons suppliedtiy“folktales of justice”(illustrated
by the jurisdictional text, and themyth surroundingit, handed down by
lawyers and judges from generation to generation).

We mustget the relativeroles of mythand history straight.
Myth is thepart of reality we create arwhoose taemember in
order to reenact. It is intensely persorald committed.
History is a counter-move bringing us backeality, requiring
that wetest the aspiration objectivednd prudentially. History
corrects forthe scale of heroics that we would otherwise
project upon the past. Only mythtells us who we would

#uFolktales,” 183.

% etter from Sir Roger Boswell tOr. Milborne, in C. BowenThe Lion andthe
Throne: The Life and Times of Sir Edward Coke (1959), 305-06, quoted in
“Folktales” at 188.




become;only history tells ushow hard itwill really be to
become that®

Cover’stactic, then, is to make an openimgfo the complexities of
jurisdictional decision by means ko condensed binary distinctions. On
the onehand,the array of politicaland institutionalinterestsand loyalties is
condensed into a single opposition between JadgeKing?’ On the other
hand,the field onwhich current actorsememberand encounterthe past is
polarized into asingle opposition between Folktaknd History, which
corresponds axiologically to Couraged Prudence.

The model thus elaborated the “Folktales” essayenables Cover to
work out a critique ofwhat hehad alreadydescribed, in Nomos and
Narrative,” as “[tlhe apologetic and statist orientation of current
jurisdictional understandings? “[Tlhe positivist hermeneutic of
jurisdiction” is newly recognized as aat of segregation:The only way to
segregate the legally relevant narrativem the generaldomain of sacred
texts would be to trivializ¢he ‘legal’ into a specializegdubset of business or
bureaucratictransactions® To resist thisstate ofsegregation requires a
judge to appropriatéhe sacred texts of judicial resistan@nd to read and
apply them “according to amdependenhermeneutic® The judge must
reclaim the “folktales of justice,” anieatthem as “tales of jurisdictiornthat
supply the judge role-definitionsand models of character that are not
mediated bythe state. Appropriatingthe folktales is necessarilyrisky,”
however, inthat “[ijt entails commitment to astruggle, the outcome of
which -- moraland physical -- is always uncertaif?” The folktales teach
judges to conguetheir fears,but “[w]e can never be sanguine about the

%Folktales,” 190.

# Cover understood that the King could be almost anyomeigitt well be another
judge. “Gonsider, for examplethe lower court judgesupposedly constrained by
superior authority to apply a rule that he believes to be wrong simply morally
wrong, but wong in law as well. Insuch acase, thelower courtaffirms a
hierarchical principle in place diis interpretive convictions and thereby directly
affirms his commitment tahe triumph of the hierarchicabrder overmeaning.”
“Nomosand Narrative,” 58.

% Seenote 8,supra
#“Nomosand Narrative,” 56.
¥4Folktales,” 182.
¥ “Nomosand Narrative,” 59.
#“Nomosand Narrative,” 60.
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capacity of courage to rescitself.”** Nonetheless, njudge inductedinto
the sacredexts of jurisdictionmay, without betrayal, abandotie conviction
that “[pJrudential deference... isthe great temptationand the finalsin of
judging.”*

C. THE STATUS OF THE“JUDGES ASPROPHETS CLAIM

Ambiguities inhere in Cover's proposalsabout folkloric memory.

First, is his claim descriptivgudges do remembend aremotivated by the
“folktales of jurisdiction™) or prescriptive (judges should doso)? |
understandhe claim to be descriptive ipart. Judgespotentially remember
such stories. Cover satfsat he iseminding us othe jurisdictional bravado
of Lord Coke®*®* Had he meant tmake a stronger descriptive claim, Cover
would have offeredsome evidence,perhapsgleanedfrom interviews with
judges or from diaries, conference notes, or othspurces, about
jurisdictional narratives that judgescall and thatnform their con@ption of
the judicial role.

The proposal is in larg@art prescriptive. As judges do (potentially)
remembertthe exemplarytales of theirown predecessors (Lor@oke), they
should realize that they arsimilarly addressed bgther and more ancient
texts. The more recent and thenore ancienttexts sharethe status of the
“sacred”3® Any effort to “segregate” the narratives; to define one’s
predecessors narrowlyltimately must fail. But the failureclaim is itself
more anevaluationthan aprediction. Itis, asCover says, a “plea’against
positivism?3®

My own interpretation of Harlan'®lessy dissent runs alonghese
same ihes. Judgegand not onlyjudges) do infact rememberthe dissent.

BFolktales,” 190.
#«Folktales,” 190.

* The Talmudic rule;The king does nojudge and we do not judge him” will
“perhaps ringsome bells concerningenglish law in the seventeenthentury”;
“King James, you will remember, had become angry at the writs of prohibition....’
“Folktales” at 183, 187.

¥ “Folktales,” 183 (“there are sacred narratives of jurisdictiat might constitute
the texts to ground judicial commitments”).

¥ Note 30,supra

¥ “The above is not a definition of law; it isgea tounderstandhe legitimating
force of theterm in acertainway. it is aplea to grantall collective behavior
entailing systematic understandings of our commitmentgutare worlds equal
claim to the word ‘law’.” “Folktales,” 181.
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The memory isfurthermore a motivatingne; webring the memory to our
currentwork, in the hope of beinghe kind ofjudges we should be. Justice
Kennedy’'s openingwords in Romer attest to this. What is more, in
rememberinghe dissent as specificallfprophetic” we operthe possibility
of a confluence betwedhe sacred texts of jurisdictioand wider, deeper
currents of memory. Perhaps ratalling thedissent as prophetic, waean
that Harlan accurately predicted theut# course oface relations. But we
are capable aineaningmorethanthis. Kennedyemembers #&arlan who
admonisheghe Court. Wecan gofurther,and remember aHarlan whose
admonition stirs us to “atone for the wrotlgs daydone”.

Harlan was a devout churchgaand a leader irhis denominatiori?
When he spoke of atoning ftite wrong this daydone, he maywell have
been speaking ipartfrom his Christian memories and commitments. But |
am not claiminghat he didnor do Iknow howone coulddecidewhether he
was or wasn't). It is possible, nothing more, to understhadcanonical
Harlan in a context omeaningsand hopes supplied byhe canons of the
Biblical tradition. Ican onlyillustrate, notdemonstratethe desegregation of
sacred narratives to which Cowells us.

| understand Cover to be expressingfhith, not making a claim on
the lasis ofthe evidence he has pigrward, when heleclaresthat “[T]he
sacred narratives of our worttbom the pgitivist enterprise tdailure, or at
best, toonly imperfect success* By “reminding” us ofthe judicial
vocation as depicted in the traditidinem which he draws his text€over is
resistingthe nomic entzauberundhat otherwise emptiekegality of ultimate
meaningand commitment. But his affirmation, “[T]he sacred narratives of
our world doomthe positivist enterprise,” iambiguous. Doe€over mean
thatbecause these stories exmisitivism is doomed? Or Bover making
the more modest clainthat within the story as told by theacred narratives,
positivism is doomed? | understand Cover to mean somethinthékiatter.
Cover is sayindhat hechooses tdive “as if” the stories werdrue. They do
not supply the only truth; the cousels of Folktaleare met by thesober
counsels of History.But historical knowledgecan serve as counterweight
only once a judge declarésr the “sacred”.

¥ “Harlan was adevoted Presbyterialay leader and Bible teacher, acquiring
national prominence in those roles during his years tbe Supreme Court.”
Tinsley E.Yarbrough,Judicial Enigma: The First JusticeHarlan (1995), 27. For
details,see id, 17. Justice Brewer saillat Harlan“goes tobed every night with
one hand orthe Constitution and the other on the Bible, andsleepsthe sweet
sleep of justice and righteousness.” Quadedviii.

“«Folktales,” 180.
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But if a judge is tdremember” the folktales géistice, and tdive and
choose“as if” the stories werdrue, doesthis assumethat thestories have
but one meaning, or many? Characterizitige tales ofLord Coke and
Shimon ben Shetah Cover affirms that they have an“unambiguous”

meaning (“the courageoysdge challengethe King..”).** Yet “History is
rarely so neat” Did Covermean to sayhat the“folktales” are subject to
but one interpretation?

The betterreading of Cover,one which understandshe claims of
“Folktales” in relation both to Nomosand Narrative” (which came before
it) and “Obligation: A Jewish Jurisprudence tife SocialOrder™?® (which
followed it), has him insistingthat whole worlds of creativity and
commitmentarise within spheres ofinterpretive disagreement about the
meaning ofthe sacred jurisdictionalstories. As Suzanne Stone has
demonstrated, Cover embraced (whatduk to be) the specificalldewish
principle which acceptand even celebratethe coexistence of cicting
interpretations oflaws and stories, and reconceivedAnglo-American
constitutionalism in its imag¥. In suggestinghe differing meaningsthat
have been foundraditionally in Cover’'s two prophetic texts -meanings
which support“judicial independence” irsome but not all respects -- |
understand myself to be applyingCaverian method. What isyielded by
this methodmay require, howeverthat theemphasis bglaced smewhat
differently. Courage as a specifically prophglmnd judicial) virtue -- the
courage to stand &ked,” as itwere, beforethe King* -- recedes, and
imaginativesympathy (withthe situation of God andwumankindfacing one
another)looms larger?® It is less decisivéhat theprophet standhlone, or

““Folktales,” 188.
“24Folktales,” 189.
®5J. Law andReligion 65 (1987).

“ Suzanne Stonéln Pursuit ofthe Counter-Text: Th&urn to the JewishLegal
Model in Contemporary Americahegal Theory,” 106 Harvard L. Rev. 813
(1993), 828-829. Professor Stone makesogent case thafover overstates or
perhaps even misconceives interpretive pluralism in Jewishdaat 834-847.

*4If the judge does not call the King to account -thié King is not judged -then
the judge will not stand there, as NathanSasnon, as Edward Coksiripped of
institutional protection against thmwerthat ordinarilystands behindhe Court.”
“Folktales,” 190. But neither Nathan nor Shimon was naked unto royal pseeer;
sections IlI-Vl,infra.

“ “Prophecy... may bedescribed as exegesis of existentem a divine
perspective.... [The prophet] disclosedindne pathos, not just a divinedgment.
The pages ofthe propheticwritings are filled with echoes of divine love and
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stand ornbehalf of“impersonal law”over and againgpower, than that the
prophet personalizéhe divine/human relationshigand elicit a personal-
communal response thvine wrath andove.

A great deadepends, of course, on whether a judge who undertakes a
“‘commitment” to “heed” the prophetkereby belongs (or can belong) to the
interpretive communitieswithin which the stories have been received and
transmitted. Which interpretiveommunitieswill mediate tothe judge the
meaning and nessage of #se ancient texts, embedded athey are in
matrices of association by no means transparenhadoutsider™? Is it
necessary (or evepossible), inyielding to Nathanand to Shimon the
authority to invest Harlan with operativ@gnificance, to understantheir
stories as thehiave been understood by the rabbis?a@judges toedit the
tradition of narrative reception accordingtt®ir own institutional needs and
interests? (Theyust edit,because their life-situation or context differs from
that inwhich the stories were tolahdtransmittedearlier; butf they edit, do
they lose thespecific leveragehat thestoriesare said to exert?)Does the
meaning ofthe stories survivetransplantationinto the body ofAnglo-
American constitutionalism?

| will argue that ifwhat Covercalled“an independenhermeneutic*”
Is independenin relation tothe textsofficers, and claims of the state, it is
nonethelesglependentn relation tothe wider traditions oftextual reception.
If a judge is going to admit Nathanto theintimacy of conscience, it had
better be the Bthan known tdhe Biblical traditions. Any other Nathan is
just a metaphorical Harlaand for that we donot need to admithe sacred
into the “sacred narratives of jurisdiction.”

I1l. NATHAN REBUKESDAVID

I will briefly relate the two “prophetic” narratives which Cover
juxtaposes tahe celebratedccount of LordCoke’s confrontationwith King
James. One is thestory, recounted in chaptesdeven and twelve of the
secondbook of Samuel, ohow King David committed a wrong for which
he was rebuked by Nath#me Prophet. The other, which Iwill recount in
section V of theessay, is an account whithe TalmudictractateSanhedrin
puts forward toexplainthe Mishnah, “Theking doesnot judge, and we do
not judgehim.” Central tothe explanation is a narrativhat tells how

disappoinment, mercy anddignation. TheGod oflsrael is never impersonal....
[The prophet] was a person overwhelmed by sympathy for God and sympathy for
man.” Abraham Joshubeschel, The Prophets(1962) vol. 1, pp. xiv, 24, 121
(emphasis deleted).

“Note 31,supra
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Shimonben Shetaha Sageand chief judge ofhe high cart of Sanhedrin,

asserted the jurisdiction of his cookter KingYannai. Thesearestories of
memorable figureswho, tiough they lacked royalmight themselves,
nonethelesgalled powerful kings toaccount. Samuch isevident without
need for furthemattention to narrative detail.The point of lookinginto the
stories more clesely is to inquire how far or inwhat resgcts these
memorable figuresvho call kings toaccount werespecifically engaging in
prophecy, or judging, or doindpe work of judges-as-prophetsAnd so we
proceed to Nathan’s rebuke.

David, who after many warshad succeededsaul asKing, and to
whom God hadexpressed favoand pronses through Nathamonetheless
did what was wrong ifGod's eyes. Struck bythe beauty of amarried
woman, Bathsheba, Davailled her tchim and sleptwith her. She became
pregnant withDavid’s child. Bahsheba’s husband, Uridhe Hittite, was a
soldier inDavid’'s army. David told Uriah, whohadbeen away irthe king’s
service, to go home tBathsheba, presumably dmat hewould sleep with
her and so th@regnancy wouldnot createtrouble. Uriah did not do as
David told him to, but slept agide the King’s door. David again
summonedUriah, and asked him why he hadn't returndsbme. Uriah
replied that theark of the covenant, and the twongdoms oflisrael and
Judah,and Urah’'s commanderand David's army, wereall encamped in
tents, and thatunder those circumstances Uriah wouldt return to the
comforts of home.David then ordered Uriah’s commandéiSet ye Uriah
in theforefront ofthe hottest battle, and retire frem him, that hemay be
smitten, and die® The commandemid as hewas orderedand Uriah died
in battle. Bathsheba wernhto mourning;afterward David senfor her and
she became hisife (he also had othevives). She bore aon. “But the
thing that Davichaddone displeased the LORE.”

%2 Samuel 11:15 (KJV).

%2 Samuel 11:2TKJV). Instead of transliteratinthe Tetragrammatonthe holy
name of Godthe KJV has “the LORD”. This mark ofrespectfollows the
tradition of substitutingthe name orepithet “Adonai” for the Tetragrammaton
when Bible verses or prayease read aloud. Weére atranslator quoted in this
essay makes use of a more pious substitute, suchashérh” (the [holy] name),

| follow that translator accordingly. Wherdranslator quoted in thisssay makes
use of a less piougranslation or transliterationsuch as a form of the
Tetragrammaton supplied with vowels, | substitute ["tt®@RD”] in square
brackets. Where a translator quoted in this easag “God” to fanslateelohim |
follow that translator accordingly. Ipassagesther than those referring to a
specific text within the Biblical tradition (e.g. Bible or Talmud), | speak of “God".
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God sentNathan to David. Nathasaid to David: Theravere two
men, onerich, onepoor. The richman hadmanysheepand cattle; thgpoor
man had only onewelamb, which he cherished as a daughter.

And there came a travellento the richman,and hespared to
take ofhis own flockand ofhis own herd, todressfor the
wayfaring manthat was comeunto him; but took the poor
man'slamb, anddressed it fothe man that was come to him.
And David's anger wagreatly kindled againghe man;and he
said to Nathan,As the LORD liveth, theman that hath done
this thing shall surelydie: And he shall restorahe lamb
fourfold,>® because he did this thingnd because hdad no
pity. And Nathan said to David, Thaut the marm*

Nathan reminded Davidhat God had delivered andavored him, and
anointed hirmking. “Whereforehast thou dspisedhe commandment of the
Lord, to doevil in his sight? thou hast killedUriah the Hittite with the
sword, and hast takehis wife to be thy wife, and hastslain him with the
sword of the children of Ammon.”™? Nathantold David that God would
make him suffempublicly for his secretvrongdoing. “AndDavid saidunto
Nathan, | have sinned agairiee LORD. And Nathansaid unto David, The
LORD also hath puaway thy sin;thou shalt notdie. Howbeit, because by
this deedthou hast given great occasion ttee enemies ofthe LORD to
blaspheme, the chilalsothat isborn untotheeshall surely die.*

Psalm 51 expressele contrition withwhich David confessed, “I
have sinned againgte LORD.”

{To the chief Musician, A Psalm oDavid, when Nathan the
prophet camaunto him, after he hadone in to Bathsheba.}
Have mercy upon me, OGod, according to thy
lovingkindness: accordinginto the miiitude of thy tender
mercies blot out myransgressions. Wash me throughly from
mine iniquity, andcleanse me from my sin. For | acknowledge
my transgressions: and my siever beforeme.... Behold, |

* David’s judgment is iraccordance witlthe law given inExodus21:37 BHS (=
Exodus 22:1 KJV): “If a man shall steal an ox, or a sheepk#élng or sell it; he

shall restore five oxen for an ox, and four sheep for a sheep.” David’s punishment
is in accord withhis own judgment orthe rich man, as heexperiences great
suffering through four of his own children (B. Yoma 22b).

12 Samuel 12: 4-7 (KJV).
%22 Samuel 12:9 (KJV).
%2 Samuel 12:13-14 (KJV).
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was shapen in iniquitgnd insin did my motherconceive me.
Behold, thou desirest truth inthe inward parts:and in the
hidden part thou shalt make me to know adom. Purge me
with hyssop,and | shall beclean®** wash me,and | shall be
whiter thansnow.... @eate in me a clean heart, O God; and
renew a right spirit within me.Cast me noaway from thy
presence; anthke not thy holyspirit from me.... Delrer me
from bloodguiltiness, O Godhou God of my salvationand
my tongue shall sing aloud of thyghteousness. O Lord,
open thou mylips; and mymouth shallshew forththy praise.
For thou desirest not sacrifice; elseould | give it: thou
delightest not inburnt offering. The sacrifices of Godare a
broken spirit: a broken and a contrite heartGod, thou wilt
not despise. >

As he acknowledged his wrongnd yearned forforgiveness, so
David suffered terribly. “And the Lord struck the childthat Uriah’s wife
bare untoDavid, and itwas very sick.”® For seven days, age child
lingered, David fastedndwould not sleep in hisooms. But wherthe child
died, Davidceased weeping; hese,broke his fastand worshipped God.
“David comforted Bathsheba, his wife. He wenhts and lay with her, and
she bore @on. Shecalledhim Solomon. But [the LORD] loved him and
sentinstructions through Nathan the prophet that he was tmallesl Jedidiah
by the grace of [the ORD].”*’

Solomonsucceeded David as King, and went on to bilidTemple.
Thus was fulfilledthe oracle ofNathan, througlwhom God promised to
David:

*“As one defiled bycontactwith the deadNumbers 19:6), or &eper (Leviticus
14:4) was cleansed of his impurity by the use of hyssdpeiract ofsprinkling, so

he [David] prays to béguratively purified in thesame way.” SoncinoBooks of

the Bible: Psalms(A. Cohenged. {date}), 162 n.9. BYoma 22b (Soncined.)
explains how David was “punished on his own body” the“sin againstUriah”:
“Rab Judah said ithe name ofRab: For six months David was smitten with
leprosy, the Sanhedrin removettom him, and the Shechinah [the presence of
God] departedfrom him, as it is written. ‘Restore unto mehe joy of Thy
salvation’ (Psalm 51:14 BHS = KJV 51:12).”

%KJV Psalm 51:1-3 (= BHS 1-5), 5-7 (= BHS 7-9), 10-11 (= BHS 12-13), 14-17
(=BHS 16-19).

%2 Samuel 12:15 (KJV).

> 2 Samuel 12: 24-25tanslation in P. Kyle McCartedr. The Anchor Bible: |l
Samuel(1984) at 293.
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And when thydays befulfilled, and thoushalt sleepwith thy
fathers, | Wil set up thy seeafter thee, which shall proceed
out of thybowels,and | will establish hikingdom. Heshall
build an house for my namand | will stablishthe throne of
his kingdom for ever. Will be his father,and heshall be my
son. If hecommitiniquity, | will chasten himwith therod of
men, and with thestripes ofthe children of men: But my
mercy shall not depagway from him....And thinehouse and
thy kingdom shall be established fewver before thee: thy
throne shall be established for ever. Accordingaltothese
words, and according toall this vision, so didNathan speak
unto David.>®

IV. Y ouARE THATMAN!”
A. THETERMS OF THEPROBLEM

Within the anti-statist model developed the “Folktales” essay and
summarized irsection Il of thisessay supra the argumenand the action of
the story of Mithan rebuking David could be statedttie following form.
(1) David broke théaw. (2) Nathanjudged David according tthe law, (3)
even though Nathan wid before David “stripped of institutional
protection®® againstthe powerful King. (4) In so doing, Nathsimdicated
an independent jurisdictional tradition. Thgmepositionswhich might be
expressed irthe formula “the king is underthe law,” interpret the Nathan
narrative as ifts meaningwere essentially identical {&over’s interpretation
of) the story of Lord Coke.

Thoughsome ofthe propositions mightfind sypport, the formula
“the king isunderthe law” doesnot expressghe meaningsand associations
of the Nathan story withinthe Biblical tradition. Itdoesnot capture the
memory ofthe story within the tradition, orexpresghe dispositions toward
beliefand action withwhich the memory is associatédlithin both JewisI°

*®2 Samuel 7:12-17 (KJV).
¥ “Folktales,” 190.

® Psalm 51:15 BHS (= 51:13 KJV): “Thenmll teach transgressor3hy ways,
and men grown old in sin how they may return to thee,” and comment&tgiy
SamsonRaphaeHirsch, The Psalms vol. 1, booksl&2 (1960), p. 368. Louis
Ginzberg,ThelLegendf theJews vol. iv (1913), p. 103:God Himself brought
[David] to his crimethat Hemight say toother sinners:Go to David andlearn
how to repent.”
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and Christiarf* traditions,the story ofDavid and Bathsheba, of Nathan’s
rebuke andavid’'s subsequent suffering, hbasen receivednd understood
as offering a lesson in how tepent®?> That iswhy the storyserves as a
“folktale of justice” which addsdepth of meaningand association to our
memory ofJustice Harlan as prophet who bids us “atone fdine wrong
this daydone”.

The story of Nathanrebuking David expresses alispositionally
powerful memory precisely because of associations whieaiformula “the
king is underthe law” conceals. The very enrichment which narrative
promises depends uponrestoration of these association3he formula
expresses, ieffect, justwhat the anti-statist or anti-positivist judgalready
believes or is inclined to believe. Yet sopport such beliefgarrative is
hardly necessary(ideology will do). The work of Coverian recollection
consists inrecovering preciselyhe intense andhtensely specific meanings
which sacred narrativieears.

At the end of the day, think it safeenough to sayhat the Biblical
tradition turns the propositions comprising the formula *king is under the

& Augustine on Psalm 51: “For many meil to fall with David, and will not to

rise with David. Not then for falling is the example set forth, but if thou shalt have
fallen for rising again.” “Whoeverthou artthat hast sinned, and hesitatest to
exercise penitence for thy sin, despairing of thy salvation, hear David groaning. To
thee Nathan the prophet hath not been sent, Damdelf hath been sent to thee.”
Augustine,Expositionson the Book of Psalms in The Nicene and Ante-Nicene
Fathers first series, volvii, pp. 190-191. Though Justice Harlamas a
Presbyteriangupranote 39), his Calvinist theological assumptions wouldhaoe
strayed far from these affirmations of Augustine’s. Compare Calvin:

[Slince it is the Lordvho forgives, forgetsand wipes outsins, let

us confess our sins in orderdbtain pardon.... “lI acknowledged

my sin to thee,” says David, “and | did ratle my iniquity; | said,

‘I will confess my transgression to the Lord’; and thou forgavest the
iniquity of my heart.” [Psalm 32:5] .... “Have mercy upon me, O
God, according to thy great loving-kindness.” [Psalm 51:1 (= BHS
51:3)].... In this way, when David was rebukedNgthan he was
pricked by the sting of conscience, and confessed his sin before both
Godandmen. “l havesinned,” he said, “againshe Lord.” [2
Samuel 12:13]

John Calvin]nstitutesof the ChristianReligion (ed. John McHill), vol. 1 (1960),
p. 634.

% But thestory is not solely a lesson fepentancefor it also conveys or evokes
the whole aspiration for Davidic kingship: its promise, achievement, and longed-for
restoration.
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law” upon their head. (1) Daviddid not breakthe law. (2) In rebuking

David, Nathan was not applying the substaniawe to his case. (3)Nathan

acted on behalf ofthe state”, he servedhe Davidic houseand more

specifically furtheredSolomon’s succession tpower. (4) In rebuking
David, Nathan wasot primarily drawing upon ndependent jurisdictional
traditions. Nathan’s stomyas David's story.

But in reversingthe formula weapproach no closer tie truth, by
which | mearthe story’s effect in disposing thoseho remember it tdeel,
to believe, and taact in ways potentially significant tothe judge. The
formula remaingleceptivebecause it flattens othie dmension of meaning
on which Cover insists in his conception of lawnasnos Thatdimension
of meaning concernghe divine/human relationship as indispensable to a
right understandingndright ordering of existence. To beginfilb out what
the formula flattens, wemust consider who David is -- withithe Biblical
tradition.

Any account ofDavid’s wrongdoingand of the nature and effect of
the rebuke and penanoeeted out to himmust maintain coherence with the
strongoverallcommendation of David in thelidical tradition generally. On
the onehand, Nathamnforms David that it will not fall to him to build the
Temple®®* But on theother handthe Temple isbuilt by Solomon. This
showsthat hough God has punished David for wsongdoing, David's
faithful responseand repentancpreserveGod’s promise tdDavid, that the
kingship would follow in hidine and thathis son would buildhe Temple.
The Tenple itself was aisible sign ofGod’s forgiveness obavid; it could
not have been built by Satwon had theunion of Davidand Bathshebdeen
forevertainted byDavid’s wrongdoing. A midrash itractate Sanhedriff*

82 Samuel 7:4-17; cf. 1 Chronicles 22:7-10 (David recounts to SoltnabiGod
had told David that the Temple would be builttlig son, who would be a man of
peace, not of war.)

® B. Sanhedrin 107b; similar accourss given in B.Shabbath 30a-b, and B.
Mo’ed Katan 9a. God explains to Davidthat he is indeedorgiven for his
wrongdoing, butthat God will not publicize this forgivenessuntil after David’'s
death. The manner in which God dagtimately make known His forgiveness of
David, that is the effectiveness obl8mon’sinvoking David’'s name, igxplained
by a trait ofDavid’s that theSages understood to loentral to the action of the
Bathsheba story: David'yearning to beremembered in prayer as were the
Patriarchs Abraham, Isaac, and Jacob. The patriarchs were tested by Gbdyand
withstoodthe test;David asked to be tested, and thowgbd forwarned him that
the matter would be adultery, David did not withstémel test. BSanhedrin 107a.
Yet asMoses wadinally answered by God when Mosegclaimed“Remember
Abraham, Isaac, and Israel, Thy servants,” Exodus 32:13, so Solomdmaligts
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recounts how God#ept His promise, toDavid, to publicize Hidorgiveness
of David duringthe lifetime of Solomon. When Solomon sght to bring
the Ark into the Holy of Hblies, the gates wouldnot open. They remained
tightly shut thoughSolomon recited twenty-four prayersand conjured the
gates toopen®® But the gates opened wh&vlomoncried out,“God! Turn
not awaythe face ofYour anointed onelRememberthe pieties ofDavid,
your servant.®® Such publicity upon “the pieties @favid” showsthat it is
wrong to fasten upon hisvrongdoing and neglect the greater cycle of
repentanceforgiveness, andleansing.

A Gemara in Tractat8habbathmakes the point succinctly.

R. Samuel b. Nachmasaid in R.Jonathan’s name: Whoever
saysthat David sinned is merely erring, for it is saidnd
David behavedhimself wisely in all his ways;and the Lord
waswith him.” 1 Samuel 18:14. Is it possibtet sin came to
his hand, yet the Divine Presence wath him? Then how do

| interpret, “Wherefore hast thoudespisedthe word of the
Lord, to do that which isvil in His sight?®’

How can thetradition maintain its firmgrip on two realities -that David
was an upright man uniquely favored Gpd, and thatDavid deserved his
rebuke at the hands of Nathan --hwitit compromisingne or the other? R.
Samuel b. Nachmani’'s answer: “He [David] wished to [eal], but did
not.”®® David had a bad intent, bbis conduct toward Bathshebad Uriah
was not illegal.

The tradition expresses thisolution quiteclearly in Psalm 5%° In
his petition forforgivenessand cleansing, David praysAgainst thee,thee
only, have Isinned.”™ RabbiSamson Raphael Hirsaleclares:

Thesewordsirrefutably show that, according the teaching of
our sages, David's siwith Bathsheband his conduct toward
Uriah were violations of the spirit rather thantloé¢ letter of the

admitted to bring the Ark into the Holy of Holies wh8nlomoncalled onGod to
remember the pieties of David.

% By reciting Psalms 24:7-9 and 2 Chronicles 6:42.
®B. Sanhedrin 107b (Artscroll ed.)

 B. Shabbath 56a (Soncino ed.).

% |bid.

® Text at note 55upra

®psalm 51:4 (KJV) = 51:6 (BHS).
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legal code otheland. Shabbath56 b.) But inthe sight of
God both these acts of David were grievous crimes.
“Therefore,” Davidtells the Lord, “Thouart justified inall that
Thou hastold methrough Nathan, and &ny decree thathou
wouldst wish toordain against me. | willinglyaccept my
punishment iradvance because | am aware of my guilt.”

It should beclear, everfrom what has thus far beeaid,that when Nathan
rebukes David, he is not understoodithwy Biblical tradition to be acting as a
judge inthe strict sense. He isot defendingthe law against th&ing’s
lawless conduct; whatthe King did was not illegal. Instead, Nathan as
prophetacts atGod’s behest to stimulatd®avid’'s own awareness of his
wrongdoing, and to bring forward the round of repentence, penitence,
forgivenessand renewedpromisethat prophecy tms infurtherance of the
basicterms of the divine-human relationship. In a manner sgieaking,
Nathan is giving arfadvisory opinion” rather than “deciding a case or
controversy”. But his‘advisory opinion” servesthe community’s moral
and political life in a waythat might well be described asConstitutional”.
For the Psalm concludes by firmipking earnespersonalpenitence and the
building up of Jerusalem, the city of justice.

For Thou dost notlemandthat | bring sacrifices,and Thou
dost not desire asceanfferings. The [proper] offering to God
IS a broken spirit; a broken and a contrite hearG @, Thou
wilt not despise. First ddhou good inThy favor unto Zion,
build thouthe walls of Jerusalem; Ren wilt Thou demand the
sacrifices of rigrgousness.’?

The elements ofthe Sages’ solution tadhe problem (as posed, for
example, by R. Sanel ben Nachmani,suprg, arefour. (1)David did not
commit adultery when he slepith Bathsheba, nor did heommit anillegal
kiling when he sentJriah the Hittite to the thick of battle to be killdtere.
(2) But David did act from &ad intentwhich was unacceptable before God.
(3) But evenDavid’'s bad intentions spring impart from his greatness of
character. (4) And the story ofhow David became aware of his guilt, and
how he proceeded from guilt éarnest penitence and thmough suffering to
forgivenessand the publicperception offorgiveness, is normative for the
divine-human relationshipnd in thatsense perennially instructive.

B. DaviD DID NoT CoMMIT ADULTERY

" Hirsch,ThePsalmssupran. 60, pp. 363-364.

2 Psalm 51:18-21a (BHS, asanslated byHirsch, supran. 60, pp. 369-370) =
Psalm 51:16-19a (KJV).
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The Sages eXpined thatDavid did not breakhe law againsadultery
when he slept with Bathsheba. “Whoever goes out to a wie éfouse of
David writes a Hl of divorce [agel for his wife.”® The point of this
practice was to enhancenman’s freedom to remarry the eventhat her
husbanddied in battle, owas missing iraction. On onesiew of the matter,
in the eventhat thehusband shouldlie in battle, the dirce would take
effect as of the time of thgets delivery tothe wife/* Assumingthat Uriah,
as a soldier going to war in Davidsrvice, hadlelivered agetto Bathsheba
prior to her sleeping with Davidhenher status in point dhw at the time of
her intercourse witthe King would have been that of adew, even though
Uriah wasstill alive at thetime. His subsequemteath in battlevould have
made the divorce take retroactive effect.

The Nathan narratives serve part to defend thdegitimacy of the
succession of Solomadn. To that extent theiffolktale of justice” is more
apologetic andstate-servingthan Cover adnts. Though Nathan was
sufficiently “otherthan theKing” to rebuke David, hisotherness”should
not be exaggerated. Indeed, Nathan leendbescribed as a “cougrophet,”
even as “a public functionary #ie rg/al court”; heacted“more as a privy
councillor than as arophet.™®

To a degree, these views of Nathan have resualbédso much from
the internal traditions of Biblical narrative (espressed in midraslaggadah,
liturgy, prayer,and soon), asfrom the more externalwork of historical-
critical andsource-critical scholarship. I@over's modelthey reflect tothat
extent theinsights of History,not thelessons ofFolktale. But rabbinic
traditions alsostressthat Nathan servedhe house of David,and more
specificallythe Solomonic succession.

Considerthe Sages’ further exploration ahe legal status of the
sexual encounter between Dawadd Bathsheba. Undethe law, wen a
prima facie case that anarried womarhas committedadultery hasbeen
made out, the woman becomes forbidden tcer husband? and “if

#B. Ketubot 9a (Steinsaltz ed.). Shmuel 17:18, in which Jesse instructs David
to “inquire about the welfare of your brothers, and take their pledge,” is adduced as
evidence of this tradition in the House of David.

" For this and competing viewsgenotes to Ketubot 9a-b (Steinsaltz ed.), p. 113.

> Leonhard RosfThe Successioto the Throneof David, trans. Mchael D. Rutter
and David M. Gunn (1982).

® These and other characterizations eokected and considered iGwilym H.
JonesTheNathanNarratives(1990), 20-21.

"B. Ketubot 9a.
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[Bathsheba]had been forbidden to return toer husband, she wouldlso
have been forbidden to marBavid, for an adultress is forbiddeot only to
her husband,but also to thenan with whom she committed atlery.”’®
And if David and Bathshebahad been prohibitedrom marrying, itwould
seem tofollow that theirsecond sonSolomon,could not have been\alid
heir to theDavidic kingship, nor could he have fulfiledod’'s promise to
David concerningthe building of the Temple. Thughe Sages, intractate
Ketubot take pains to demonstratlat in the case dbavid and Bathsheba,
there was no evidence sapport one element of tipgima facie case’”® Had
Uriah lived, Bathsheba wouldot have beerforbidden to him as an
adultress; nonorewas she forbidden to David. Natham&buke of David
did not express degal judgment upon his uniomwith Bathsheba (which
would havecast dabts onthe Solomonic successionput instead provided
David with the God-given opportunity torepent of wrongdoing and be
cleansed o$in.

Yet as readers @iblical narrative, we may not be entiredatisfied
with this explanation of whywhat David and Bathshebadid was not
adultery. If we are not satisfied, it is because, as readers, we are told (as if by
omniscient narrator) just what Davahd Bathsheba did. Even if one or
more of the elements of tipgima facie casé® could not be proved under the
law, we know, because weare told in second Samuel,that David and
Bathsheb&had sex with one another; toldindeed, that Bathshebabecame
pregnant by David.

As if to meet thisproblem,the Sages offered a second argument in
TractateKetubot A woman doesiot commit adultery if shesubmits to a
man, not her husband, under duress. Bathstwlld notresistthe King's
demands$! she submitted undeduress,and thus theravas no adultery.

®Ketubot 9a (Steinsaltz ed.), commentary (p. 110).

" The halachah, sensitive to evidentiary problems in proving adultery, provides that
a woman becomes forbidden ker husband only if two conditionare met:
“seclusion” (she was alone with another man long enough for intercourse to occur)
and “warning” (the husband has warned his wife ndtaee contactvith a certain

man). Ifthe conditions arenet, the woman is forbidden ther husbandintil she
proves heilinnocence of adultery by @ans ofthe ordeal of the bittewaters (as
discussed in B. Sotah 2a-b). the case obDavid and Bathsheb#he condition of
“seclusion” was metput not the condition of “@rning”; there is no Scriptural
suggestion that Uriah had ever warned Bathsheba to avoid David. B. Ketubot 9a.

¥ Seetext at notes 77-78upra

8 Ketubot 9a-b (and note by the Soncino editor). The Biblical accmes not say
that Bathsheba submitted under duress; thé Sages mayhave meantthat,
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This yields the same esult as beforeBathsheba wouldnot have been
forbidden to Uriahhad he lived, and by theametoken she was not
forbidden to David.

But by drawingattention to theelement of compulsion iDavid’s
conduct toward Bathshebahe Sages arouseather than allay moral
misgivings;though David isacting, in thisrespectimore orless as Samuel
had warnedthat kings wouldact®? it hardly appearshat he isdoing as an
upstandingking should. Thughe Sages preservihe ethical andspiritual
space of Nathan’'s rebulkand ofPsalm51, a space dault occasioned and
experienced and finally blotted owyen aghey locate thaspace outside the
jurisdiction of judges to enforce the law.

C. DaviD Dib NoT CommIT AN UNLAWFUL KILLING

Nathan rebukes David for sending Uriah thkee front to be Kled:
“And thou has slain himwith the sword of the children of Ammon.™®3
Again we ask: IsNathan acting here as gudge, applying the law
courageously even tihe King? Was itunlawful for David togetUriah out
of the way bysending him tothe front, there to be struck dead by the
enemy?

A Gemara intractateShabbathexplainsthat it was not unlawful for
David to punish Uriatwith death,because Uriah was a rebagainst the
King.®* He refused to obefpavid whenthe King ordered him to return
home toBathsheba.Evenhis speech betrayed @h's disobedience, for he
spoke of‘my masterJoab,” thus dignifying hiscommanderwith the an
honorific (“my master”) that shouldhave been reserved fdhe King®
Since Uriah rebelled, the King could send him to his death.

whatever her state @hind mayhave been, Bathsheba could not have resisted the
King had she desired to do smdthattherefor awoman inher position does not
become forbidden to her husband.

& The prophet/judge Samuel warns the people that a kingakéifrom themwhat

he wishes tdake (1Samuel 8:10-18), buhey are insisterthat theymusthave a

king. Godtells Samuel, “Hearken unttheir voice, andnake them a king.” 1
Samuel 8:22. Samuel reluctantly obeys. His role in selecting and anointing Saul (1
Samuel 10:1) and ianointing theyoung David (1 Samuel 16:13) suggests that
while prophet/judgesnay “speaktruth to pover,” they also serve tdegitimate
power.

82 Samuel 12:9.
8 B. Shabbat 56a.

% d. and Artscroll editor's note 28d. loc, recording thesiews of Rashi and the
Maharsha.
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But the Gemara goes on to expressservations abouhe way in
which King David responded to Wh's disobedience. Rabi understands
Nathan’s rebuketYou struck Uriahthe Hittite with thesword,” to mean,
“you should have judged Uriah ithe Sanhedrin for hisact of rebellion
against you, but you did not so judhem.”®® These reservationsicely
express Cover'generalization: the prophetjtdge must rebuke the King
when the King behaves lawlessly. But it is significtuat thetradition finds
this answeialone insufficient. PerhapDavid was within higpowers when
he acted summarily; but eveo, hewas stained byhis treatment of UriaF,
and herequired cleansing if he (arids kingship,with all the hopesthat hang
upon it)were to be restored. Nathamabuke of David helpedbring about
that cleansing andestoration.

V. SHIMON CONFRONTSY ANNAI

The Mishnah, in chapter two ddanhedrin definesthe legalstatus of
the Kohen GadaofHigh Priest)with respect to judicigbrocessand to certain
marital rights and obligations. The Mishnah goes on talefine thelegal
status of &ing in these same context3hat status includesboth a disability
and anmmunity: “A king may neither judge nor hedged; he mayeither
testify nor be testified against” The Gemara discusses this Mishnah in the
following terms:

Rav Yosef said:They taught these rulingsnly with regard to
Kings of Israel, but kngs ofthe Davidic dynasty may judge
and bgudged. For it is writtenO House of David, so says
Hashem,“Execute justice inthe morning” (Jeremiah21:12).
If we may not judge [a king ofhe Davidic dynasty], how
could they judge others? Why, it is writterearch within

% 1d. Artscroll editor's note 20ad. loc summarizesdiffering views on the
guestion of whethethe King could summarily execute a rebel, avas required
instead to convene a Sanhedrin.

¥ Another movetraditionally made, to preserviae premisethat David didwrong

and yet todiminish the sensethat he specificallywronged Uriah, is tcenhance
David's claim to Bathsheba while undercuttingriah’s.  “[F]Jrom the first,
Bathsheba had been destined ®yd for David,but by way of punishment for
having lightly promised Uriah the Hittite an Israelitish woman to wife, in return for
his aid in unfasteninghe armor ofthe prostrate Goliath, théng had to undergo
bitter trials before he won her.” Ginzbelidne Legendf theJews vol. iv, supra

n. 60, at 103. Bathsheba was predestined for Cfesid the world’s beginning:

B. Sanhedrin 107a.

¥ B. Sanhedrin 18a (Artscroll edition).
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yourself, and  search others (WVAQW"

WVV.AC]t.hi) (Zephaniah 2:1); and Reish Lakish

explained this tonean, Firstorrectyourselfand then correct
others® Butwhy may kings of Israehot judge or be judged?
Because of an incidetihat once occurred. A slave dfing
Yanna® killed a person. Shimorben Shetat said to the

Sages: “Setyour eyes upon thaccusedand weshall judge
him.” [The Sageslsent the fdowing message t¢Yannail:
“Your slave killed aperson.” [Yannai] senthis slave to[the
Sages]. [The Sages|then sent the ftowing message to
[Yannai]: “You too mustcomehere,for the verse statesAnd
its [the ox’s] owner had beemvarned by witnesse@Exodus
21:29). The Torah saydhat theowner of an ox should come
and stand by his ox.” [Yannai] came the court and sat
down. Shimorben Shetakaid tohim: “King Yannai, stand

on yourfeet and they [thevitnessesill testify against you.

= ~yrixeal jveq; %K rx;a,w. “m.c.[;jveq; Resh

Lakish is punning omheverbsVV;q| (gather) andjV;q' (adorn: beautify

yourself, then beautify others), whisbbund similar tane another though they do
not share a common roahresi.

% Alexander Jannaeumay bethe historical counterpart tiing Yannai, though
Cover shows thaanhedrirs account of the contest between Shimon and Yannai
closely matches an accountdosephus ofhe prophetic denunciation éfyrcanus

Il by Samaias, a sage of Sanhedrin. Cover, “Folktales” pp. 1853t8&phus,
Jewish AntiquitiegLoeb Classical LibraryJosephus vol. 7, trans.aiRh Marcus
[1961]) XIV.143-184, pp. 523-547.

** Though the immediate context of this contest between ShimonHigfejudge of
Sanhedrin) and Yannai is supplied tyzg wong committed by Yannai's servant,
the larger context is thetruggle bythe Pharisees to preserve, apply, and transmit
the Oral Torah.SeeB. Kiddushin 66a. Shimon stands withire line of descent of

the Qal Torah itself. “Mbsesreceived the Lavirom Snai and committed it to
JoshuaandJoshua tdhe elders, andhe elders to th@rophets; andhe Prophets
committed it to the men of the Greaynagogue.” Pirkei Avot 1:1 The Mishnah
1933; Herbert Danby, trans.From the GreatSynagoguethe Law ultimately
passed tdive pairs ofsages, on@air in each generation: and Shimon ben Shetah

belonged to the third pair in the sequence. His vital role is exprestwezisiaying,
“And the world was bereft of Torah knowledge until Shimon ben $hesane and

returned the Torah to its former standing.” B. Kiddushin 66a (Artscroll ed.).
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And you are not sinding before ufthe judges]; rather, you
are sanding beforeahe OneWho spokeand theworld came
into being, as it is statedAnd the twoparties tothe dispute
shall stand etc. before Hashem (Deuteronomy 19:17).
[Yannai] responded t§Shimon ben Shetgh“l will act not in

accordance withwhat you saybut in accordance witlwhat
your colleagues say.”

[Shimon ben Shetghturned tothe judges on higight

and they cast theia€es towardhe ground. Heturned to the
judges on hideft and they cast thefaces towardthe ground.
Shimonben Shetalsaid to them®You aremen of thoughts!

May the Master of thoughts comand exactretribution from
you!” Immediately,the angelGavriel came, knocked them to
the ground, anthey died. At that timdthe Sages]declared: A
king may neither judge nor lpedged. He mayneither testify
nor be testified against.

The Gemara givesuncertain direction to th@idge who would be
“upright”.®? The path otourage angustice, itwould seem, habeenblazed
by Shimonben Shetah but the path of thgurisdictional rule is marked

instead by thall-too-human failings othe associate judges &anhedrin,
Shimon’s colleagues. As Cover says, “th@dent is puforward toaccount
for a rule of law which, itself, seems toowe more to the cowardice of
Shimon’scolleagueghan to thecourage oftheir leader.®® Thus the story
expresses a “very commaaradox of jurisdiction;” irplace of the expected
message, “Courtgidge Kings courageoushand img@rtially,” the norm is
rather thatthey do not judge them at aff?

VI. “STtaND! BEFORE THEONE WHO SPOKE AND THE WORLD CAME INTO
BEING”

A. METONYMICAL, NOT M ETAPHORICAL

The Gemardeginsand endswith gestures of distancing. Far from
conflating all jurisdictional issuesinto one sacredgrototype, the Gemara
stresses sequencing, successamaltransition. If ourtext urges judges to be
prophets, then, it is under no illusidihat those faced with jurisdictional
choices may simply substitusncientnarratives fortheir own, and through
substitution ofterms solvehe equation of choice. | wikxpress our text's

% Text at note 24supra
% Cover, “Folktales” 184.
*“1d.
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stress on successiarot substitution inthe maxim, “judges as pmphets:
metonymical,not metaphorical”. Before defininghe nmaxim, let us notice
how the Gemara stresses succession.

The opening move belongs tRav Yosef. He explainghat the
Mishnah'’s rule of royatlisability andimmunity apfies only to the'Kings
of Israel,” that is, tdhe laterkings (perhaps Hasmoneans suchrasnai or,
more likely, hissuccessorshot to khgs ofthe House of David. This is to
make acutting precisely betweethe action of theNathan/David story and
that of laterstories. [avid could judge and be judgéd. As we haveseen,
the Nathan narrative depends thematically ondssumption -even though
Nathan isnot preciselyjudging David (underthe law), and David in
delivering his opinion othe richman inthe parable is not precisely giving
judgment in alegal case.Rav Yosef saysthat thesituation ofthe court
confronting royal power igxactly notthat of Nathan rebuking David. To be
a prophetic judge is t,emembetthat one isnot Nathan,and that thgower
one is judging is1ot David.

The Gemara closeswith a secondact of distancing, thistime
accomplished by (anonymous) Sagé® declare theMishnaic rule of royal
disability andimmunity. The story ismeant to explairthe declaration of a
rule which changes jurisdiction. Thougbne might admire Shimon’s
courage? the ruleunder discussion comesout precisely as a consequence
of whatShimondid. As RavYosef begins (in effect) bybserving,“You
are not sitting inudgment on David -temember tht,” so the anonymous
Sagesnd bydeclaring, “Youare notShimonsitting in judgment ofYyannai
-- remember that.”

Yannai wasnot a King of theDavidic house. But before the
jurisdictional Mishnah (oflisability andimmunity) was declared, Shimon
might well have considerethat hecould generalizérom David’s situation;

% “[T]he kings ofthe Davidicdynasty should serve as judges. Accordingly, we
must assume that they could also be judged, for our Sages taught: ‘Correct yourself
and afterwardscorrectothers.” Werethe kings themselves natubject to the
scrutiny of a court of law, theywould have no right to judgeothers.”
Commentary, Halakhah 7, in Mishneh Torah: Hilchot Melachim
U’'Milchamoteihem ch. 3, p. 54.

% Or perhaps not; his bravado does cahsenassdeath ofhis judicial colleagues.
In many ways Shimoucts justlike Yannai, though on behalf afuite different
aims. In another paper “Overwhelmingly Instructed by a i&nce’. Oral Torah
and Judicial Character” -- | examitiee Shinon/Yannai narratives imore detail,
and ask whether Shimoexhibits judicial traits thatCover lamented rathehan
admired.
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if David could be judgedthen so can ¥nnai’” The consequences of
Shimon’s bold move stimulatedcantraction of jurisdictiol¥® Maimonides
explained thatunlike kings of the Davidic dynasty, “the[other] kings of
Israel... [may]neithersit in judgement nor be judged. They magt give
testimony, nor is testimongiven them. This is becausehey arearrogant
and the matter may caus¢ragedy andoss tothe faith.® The death of the
associate juges,occasioned whehimon attempted to assert his court’s
jurisdiction overYannai, could be described a%mgedy”.

The story’s meaning, then, iffamed by adouble distancing. As
Yannai wasnot David (hewas not of theDavidic house), so “your’king
(the one wmose conducyou hope to restrain judicially) isot Yannai (royal
amenability to judicial control has been altered by3hges’ enactment). As
Shimonwas not Nathan (Nathan succeeded in stimulating royal atonement,
but Shimondid not, in partbecause Yannai wasrrogant”), soyou, judge,
are notShimon (yourjurisdiction has been contracted by enactment of the
Sages, irpart at least as@nsequence of Shimon’s gambit).

Let us return, with this interpretation ofhe Gemara in mind, to
Cover’s main claims.One might read Cover as urginghat judgesare, or
can be, oshould be prophets. Heertainly does insisthat the ledimating
objective of jurisdiction is‘prophetic not bureaucratic’. But consider the
wordsthatfollow thataffirmation:

As a judge, onenust be othethan the King nobecause of the
need for specialists in dispute resolutitmit because of the
need to institutionalize the office of tikeophet who would say
to theKing, as Nathansaid to David,”You are thatman”; as

Shimon b. Shetahsaid to Yannai, “Stand! before He who

¥ Presumably Shimon would have been less eagacdept thecorrolary: if David
could judge, so could Yannai.

% “[U]ntil the time of Yannai [kings] could judge and we could judgem. For if

it is not so, how could they have judged him? And why [did theyifjntecessary

to decree that thking may not judge and wemay not judgehim?” Keseph
Mishneh (David Margolis, trans.), discussing Maimonides, ch. 3khah 7:
MishnehTorah The Keseph Mishneh contends that the judges of Sanhedrin had a
(discretionary?) jurisdiction ovethe kings; that Shimon was exercising that
jurisdiction in the case of Yannai; that the decree of the Sages eliminated the judges’
jurisdiction overthe Kings of Israel, leaving intact theirjurisdiction over the
Davidic kings. (I am indebted to Mordecai Finliey the concept of jurisdictional
contraction.)

% Maimonides, Mishneh Torah: Hilchot Melachim U’Milchamoteihem ch. 3,
halakhah 7.




spokeand the Wrld was created;As, Coke said taJames |,
etc.t®

It is clearenough from thisthat Cover’s conception is not,'Judges are
prophets,” but “judges as prophets”. But the formulation, “judges as
prophets,” remains ambiguous. Does it mdaat judges are in certain
respectdike prophetsthatjudging is analogous to prophesying?

| will call such an interpretation of “judges pphets” metphorical.
This position was forcefully articated, independently dfover's work, by
Michael Perry!®® Yet critics found the metaphor unhelpful®? and Perry
himself has expressed misgiving. | think it clearthat Cover does not

10“Eolktales,” 189-190 (emphasis added).

% his early book, The Constitution.the Courts,and HumanRights (1982), 98-
99, Perrydeclared thatinder certain circumstances, nonoriginaligidicial review

“representdhe institutionalization oprophecy. The function of noninterpretivist
review in human rights cases is prophetic: it iscédl the American people --

actually the government,the representatives of the people -- goovisional

judgment.”

%2 Throughout hiscritique of The Constitution, The Courts. and Human Rights,

Mark Tushnet makes it cle#inat heunderstands Perrydaim to be metaphorical.
Tushnet, “Legal Realism, Structural Review, d&dphecy,” 8Univ_of DaytonL.

Rev. 809 (1983) at 829 (“Perry’s use th religiousmetaphor is revealing....”);

830 n. 69 (“One wonders, however, about the need for a religious metaphor and an
elaborate analytiapparatus to suppogeneral conventionatonclusions....”). Cf.

Tom Grey, “TheConstitution as Scripture,” 33tanfordL. Rev. 1, 24-25 (1984)

(the Justices athe Supreme Courare not sanuch prophets as supervisors of “a
dispute-resolution bureaucracy”).

%1 his contribution to a previous Southern @ahia Law ReviewSymposium,
Perry explained: “This is not to saythat judgesare moral ‘prophets,” however.
This metaphoy which | used in my book, is misleading.” Perry, “The Authority
of Text, Tradition, and Reason: A Theory of Constitutional ‘Interpretation’, 568
Cal.L. Rev.551, 574 n. 73 (emphasis added). Perrydiahdymade itclear that
he conceived ofjudges as prophets” as just an “analoggrid aninexactone at
that. “[T]he usefulness othe biblical analogy idimited, for, unlike prophecy,
noninterpretive review is coercive, and there isradical difference between
prophecy and coercion.ld. at 125. In his subsequent bodkorality, Politics,
andLaw: A BicentenniaEssay(1988), at 147, Perry still maintains the analogy but
in a chastened form.

Perry continues to regattle Plessydissent as prophet{¢in his prophetic
dissent irPlessy Justice Harlan shatteréite shamefulseparate-but-equahyth”),
but alsostresseghat “the state law upheld ifPlessyv. Ferguson. violated the
original understanding dhe Fourteenth Arandment.” Perry, Brown, Bolling,
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mean to be sayinghat judges are analogous to prophets, dhat the
“folktales” declarethis to be so. Farom presenting judges as metaphorical
prophets'® Cover's “folktales” suggesthat judges are distanced from
prophesy by timeand changed iumstance!® Judgesare metonymical
prophets, not metaphorical proph&ts.

In folkloric memory,judges do noanalogize thesselves to prophets;
onemight saythatjudges as lawyers could dramchanalogies(perhaps far
better ones)quite nicely without the aid (and themessy baggage) oforal
tradition. Instead of alaim to resemblanc#)e folkloric memory achieves a

and Originalism: Why Ackerman and Posner (among Others) Are Wrsngsa
n. 12, at 67-68 (citations omitted).

Professor Covedid not refer toPerry’s work in “Folktales,” though he
was aware of it as early as hiddmosand Narrative” (1983), in which he refers to
Perry’s earlier book (57, n. 158), and aligns Perry Wthen Fiss in &ontrast to
his own view ofthe perils ofjudging in a world of copresemiomoi Nor would
Cover accept Perry’s “radical difference between prophecy and coesipng

% The Nathan narrativepr its part, could be said with equal truth to present a
prophet (Nathan) as a metaphorical judge.

1% “Prophecy had ceased, but thebbis regarded themselves as heirs to the
prophets, and thigras proper, foithey had thoroughly assimilatéde prophetic
world-view and made itheirown.” Yosef Hayim YerushalmiZakhor: Jewish
History andJewishMemory (1989), 21.

198 | take the distinction betweemetaphor andmetonym from Claude Levi-
Strauss. Metaphor is aaéibn of resemblance betweenits in different series.
Metonym is a relan of contiguity within a singleseries. Within aconceptual
system, metonymyecruits something or someoni@to a relation of contrast or
succession. Claude Levi-Strauske SavageMind (1966), 207, 52, 106. When
we give a flower a innaeantaxonomic nameLatin designation ofgenus and
species), we bringhe flower into an orderlysystem of differentiations; we
“metonymize” the flower. Id., 212-213. | understand Cover to be
“metonymizing” judges, bringing themto series of contras{prophets rebuking
kings) and successioriPavidic kings give way tothe Kings of Israel; Kings of
Israel give way tdhe various authoritiesvho have legitimateclaims to rule in the
diaspora, etc.; Prophets rebuking Davikilcgs give way to Sagesgontesting with
the Kings of Israel, etc.)

In rhetoric, metonymy sometimes names a figure of speech in wigah a
expresseshe whole, as in “They struggled to overthrdhe crown” (thatis, the
king, or yet more broadlythe monarchy). But this rel@n of pars pro toto,
expressed iditerary “synecdoche” geeA. F. Scott,CurrentLiterary Terms: A
Concise Dictionary (1965), 286), is narrowethan Levi-Strauss’sconcept of
metonymy, as Levi-Strauss acknowledgése SavageMind at 205.
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double differentiation or double distancingirst, the prophetsare not who
we are; they argrecisely who werememberand aspire to; andoth

memoryandaspiration are forms of separation. Second, ntoisthat udges
resemble prophetfyut that thedifference between judgesd stateofficials

Is like thedifference between prophe#sd kings. In Levi-Strauss’snice

formulation, “[ijt is not the resemblancesbut the differences, which
resemblesachother.™’

B. AN ALMOST-INDEPENDENTJUDGE

The Gemararelates a bipolastruggle. It isShimon againstYannai,
Judge aginst King. This gorousduality is enhanced by thmaain action of
the story, in whichthe middle term -- the Sadducegudges of Sanhedrit{®
caught between a rock and a hard place -elar@natedfrom the scene with
dramatic finality. The “upright judge™®® standsalone. He is bottfother
than theKing”*'° and“stripped ofinstitutional protection againghe power
that ordinarily standsehind the Court**!

But a third party surfacesepeatedly inthe tales ofYannai and
Shimon. Related to ahnai as hisvife and also adis successor to the
throne, related t@®himon ashis sister, Shalom& supplies aprinciple of
mediationand connectionvhich transformsthe contestbetwen Yannai and
Shimon and complexifiesthe narratives, modulatingheir messageabout
judicial role and character.

97 Claude Levi-Straus3.otemism(1963) at 77 (emphasis omitted).

1% Our Gemara doesot identify the craven associgtelges as Sadducees; but cf.
a storytold in Megillat Taanit 10. “[W]hen the Sadducees sat ithe Sanhedrin,
which they controlled, King Yannai was with them,” and no oneShutnon knew
how to give responsa based the Torah. AsachSadducee proveidcapable of
adducing evidenc&éom the Torah tomeetShimon’s arguments, Shimon would
replacehim with one of Shimon’s own students. “Hkept doing this dafter
day, until all the Sadducees were removed, and a Sanhedrin ofiliketo his was
seated in authority.” Ibid., in Hayim Bialik and YehoshuaRavnitzky, eds. The
Book of LegenddSeferHa-Aggadah]trans. William Braude, p. 171.

% Text at note 24supra

"0 Text at note 7supra
" Text at note 5%upra

"2 Her name is sometimesndered in English-languag®urces as “Salome,” a
Hellenization of theHebrew; e.g., B.Taanit 23a (Artscroll editor's note 2).
Josephus names her “Salin&alivnd, by the Greeks called Aexandra

[VAlexa,ndrd.” Jewish Antiquitiegsupran. 90) XI11.320, pp. 388-389.
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In Cover’s binary model, folktalepresentsthe judge as taking a
courageousind independerttand (the Lord Coke celebrated ionamon law
memory) while history sounds aprudential alarm (Lord Coke groveled
before the angry king, aswell he might, if the jurisdictional canon is to
survive). The Sanhedrinaccount ofShimon’s confrontationwith Yannai
can be read alkonoring the fortitude of the chief judge andscorning the
timidity of his colleagues. But other Talmudic accountseeveal aShimon
who prefered tdrick Yannai rathethan confront him, and who “fled in
fear” when his trickery was exposétf.

Rashi reportshat Shalomehid Shimonduring Yannai's purge of the
Sagesand thus savelis life** In this view of thingsShimonwas not so
alone or so vulnerable when he challentieking; hehad special protection
through his sisterthe king’s wife. And it is Shalome’sintervention that
renders itsafe for Shimon to comeout of hiding. When Yannai wants
Shimonback, it is to Shalomé¢hat heturns: “Yannaisaid tohis wife, R.
Shimon’ssister, ‘Send for him to comieack.” Shalomethen nakes it
possible for Yannai's wishes to bbarried out, but only if her price is met.
“She replied,'Swear to methat you will not cause himdistress,and send
him your signet ring, so that he mfgel it is safe tocome.*®

The halakhah is one cfeparation of powershe king does ngudge,
nor is he judged. Buihe aggadot concluds&vith Yannai's royalring on
Shimon’sjudicial finger!'® Shimon istwinned to Yannai; he is not fully
“other thanthe king”.

A prophet who"fled in fear” doesnot match expectationperhaps;
but we do not need to tufmom “folktale” to “history” to witnesshe sage’s
prudence. Nathan had tbeurage to rebuke the king, but atbe wisdom to
bow before him: “And they told theking, saying, BeholdNathan the
prophet. And when he was come lefore the king, he bowedhimself
before the king with his face the ground.”™!” Face-downward is posture
seeminglybetter suited tdhe cravenassociate judgs. As ZalmarShazar
observed, “his bowing ivery inconsistentwith a prophet's demeanour;

'3 B. Berakoth 48a; Palestinian Talmutactate Berakoth 7:2 (transTzvee
Zahavy, pp. 263-265§f. The Book of Legends supran. 108 p. 201. Aslightly
different rendition is given iGenesisRabbah(R. Dr. H. Freedman, trans., 1939)
91:3, pp. 836-837.

4B, Kiddushin 66a, Artscroll editor’s note 24l. loc.

1bid.

18 Cf. Megillat Taanit 11 TheBook of Legendssupran. 108, p. 171.)
171 Kings 1:23 (KJV).




perhaps when [Nathan] firsppeared he was nopeophet.*!® The solution
Is worsethansome but perhaps better than others.

When Shazar, soon to be President of Isia@&d, David Ben-Gurion,
founder ofthe state andate Prime Minister,gathered withscholars in the
early 1960’s to discussthe Nathan narrativesthey puzzled about the
paradox: a prophet ithe King's court. Shazar concludedhat “David
promised Bathsheb@olomon’s successiomut his reluctance to iplement
the promisealmost causednore bloodshed.This is where Natharstepped
in; Nathan wanted texpedite the execution dahat promise.*'® “And
Nathan’s prophecy is the foundation of the Hous®a#fid.™*° Ben-Gurion
agreed. “Nathan is greatman, because he is responsible for making
David’s kingdom live forever*!

A kingdomthatlives forever: an understandable concern of a founder
like Ben-Gurion, hough not quitethe view of Nathanthat Cover had in
mind. But avalid one, surely. As a “folktale ofstice,” thestory of Nathan
rebuking David belongrot only tojudgesand theirheirs,but to khgs and
their heirs. Notonly theobviousjurisdictional texts of positivéaw, but also
the “sacred narratives of jurisdictionldy claim upon usall -- even as we
receive theiréssons differently.

But not so very differently. Ben-Gurion went ons@ay: “David was
a great man because he admittesl fault. When Nathan saidyou are that
man,’ David says he has siad. And after thatconfrontation, he never
wronged Bathsheba agaitf® From thejudge’s perspective, Nathan is
celebratedor standing up to power. Frothe king's perspectiveNathan
was a great man because he sertls kingship. Butthe two views
converge orthe point of atonement. Nathan made it possible for David to
“admit his fault,”and never to vong Bathsheba again as he had terriolgt
her: coercing her to bedendingher husband to higleath, occasioning the
death of henewborn son. The greatness othe prophet proved symbiotic

18 “Prophet inthe Courtyard ofthe King: The Story of Nathanthe Prophet”
(Hebrew), transcript of Meeting#67 of the Eyun Yerushalmi BiTanakh
(Jerusalem, 1969), p. 7 (trans. David Margolis).

*d., 10.
2d., 9.

“d., 13.
2|d., 14.



with the greatness ofhe nation-builder -- “butthe irony is that thenation-
builder could not build the temple?®

VIl. CONCLUSION

“Judges as prophets” can be taken as aphetical way ofasserting
claims about judginghat we aleady know (or hope) to betrue. Cover
wanted to movebeyond metaphor. |have followed him bytaking the
prophetic texts seriously gsart of a canon of sacretéxts that speak
earnestly of jurisdiction.

But to take thetexts seriously is precisely to bsary of the
“independent hermeneuticthe specifically judiciainterpretation. Tough
judges may followtheir own rules andnethods of interpretation ofarrative,
they approachthe “folktales” independently only athe risk of losing the
special leveragéhat trese sacred texts exagainst thale-sacralizing of the
law-world. This meansthat judgesmustunderstandhe folktales, so far as
this is possible, withirthe traditions that formed, transmitted,and received
them. Judicial independence shouhdt be conceived as hermeneutic
independence.

Recalled withintheir traditions, howeverthe “folktales of justice” do
not address themselvasiquely to judges. In Cover’s typologihey are the
inheritance not only ofudges but also okings. Judicial independence
should not be conceived as uniqeeipience of amnshared canon.

And whenthe stories are unérstood intheir traditional contexts,
bearing and enrichingtheir traditional range of manings, it becomes
apparentthat theirlessonsare not, finally, aboutthe courage to judge the
powerful impersonallyand independently Courageand initiative are gely
attributed toNathanand toShimon as “prophets,but these attributes may
be moderated or even negated as required by atitenore centralthemes.
Theidentity of the judge as “other thahe king” is not themain message of
the “folktales of justice”.

With these conclusions in mind, let us return to Justice Harlan: to our
memory of him, and to our memory of him rememberifige yearl883, a
dozen years beforPlessy found Harlan stuggling to draft his dissent in
The CivilRights Case¥* Alone amongthe justices, Harlarhad voted to
upholdthe publicaccommodations provisions thfe 1875 CivilRights Act.
Frederick uglassand othersupportersheered him on, but dse autumn

122 ig,
124109 U.S. 3, 26 (1883).
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days of 1883 dwindled;larlan could not satisfhimself with what he had
written. An admiring biographer takes up the tale:

On a Sunday morningearly in November when the
discouraged Harlan, his opiniastill unwritten, had gone to
church, hiswife had an nmspiration. Sheremembered an
inkstand that Chief Justice Taney hadsed towrite all his
opinions,and which had been given to Harlan e marshal
of theSupreme Court in 1877Mallie rummagedaround til
she found thankstand;then she cleaned it up, filled it withk,
and put it orher husband’s desk. Wheétarlan returnedhome
andfound the inkstand, which he thought had been lost, he had
a burst of fresh energgnd nspiration. AsMallie Harlan said
later,“The memory ofthe historic part thatTaney’s inkstand
had played irtheDred Scottdecision, in temporarily tightening
the shackles of slavery upathe Negro race..seemed to act
like magic in clarifying myhusband’s thoughts.... His pen
fairly flew on that dayand... he soon finished the disset.”

Later, in Plessy Harlan would describéhe Court as committinganother
Dred Scott Already, in hisearlier dissent,Harlan was stiggling to avoid
being andbecomingRoger Taney. Taney’s inkstand reclaimed fdé#arlan
his most urgeninemories.

The nkstand accomplished it8ork of recollection andmotivation
only becauseéMallie Harlan placed it upon hdrusband’s desk.Then he
could definethe evil to beresisted,and the path ofesistance. Within the
inkwell's opaque depths he discerned an image of Nathan, no independent
genius but a counprophetlike himself, and tried like Mithan to bring his
court and country to penancend forgiveness. Also hesaw Shimon
confronting Yannaiand in thatmoment he remembereatie cuttings of
distance andlifference. He knewhat hecould not be Idthan because his
court andcountry werenot thehouse ofDavid; nor could he merelyeenact
the confrontationwith Yannai, forfrom Shimon héhad inherited the legacy
of contracted jurisdiction. Ndtnowing how to bring about atonement, he
could only gesture toward its absen@d in sodoing name it ashe norm
by which he would measure hasvn conductand character, and tleenduct
and character difis courtand country. “The judgmenthis day rendered”
will not “atone for the wrong thiday done.”

ProfessorCover has dusted othe folktales of justice andolaced
them on our deskand on thedesks of judges. It is aact of intervention,

1% Frank B. LathamThe Great Dissenter: John Marshall Harlan, 1833-1911
(1970), pp. 92-93.
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like Mallie Harlan’s. Ournearermemoriesspeak differently to us as we
choose to makenore distant pasts our own. And they direct ustoward
correspondingly different futures.

How can there be atonement for whistallie called “tightening the
shackles of slavery upon the Negaze”? Judges gsophetscan callfor i,
but it is not theirs to give. lISouth Africa, the Truth and Reconciliation
Commissionhas gone furtheperhapsthan anyother judicial (or quasi-
judicial) institution to bring aboutforgiveness,reconciliation, and healing.
Whether ornot we choosdhat way of coming to termswith uncorrected
wrong and unarticulated guilt, weust be sobered iven we remember a
limit which nocourt or Commission caimanscend.

A Dblack African woman sits listening to her husband’s killer.
Hearing, forthefirst time, howherhusband died, she is asked whether she
canforgive the man who killetiim.

Speaking slowly, irone of the nativdanguagesher message
came back througtthe interpreters: “No government can
forgive.” Pause. “No commission can forgive.” Pause.
“Only | can forgive.” Pause. “And | am not ready to
forgive.”*%®

The prophetsteach respedbr this widow’s suffering, even athey teactthat
she is wrong when she says, “Onlgdnforgive”. But judges as prophets
have no standing tearn herforgiveness, or God’s.They can lead me to
“acknowledge my transgressions,”but they cannot“deliver me from
bloodguiltiness.” StillThe sacrifices of Godare abroken spirit: a broken
and a contrite heart, God, thou wilt notdespise....”; from sucbkacrifices,
may the walls of Jerusalem be bt

1% Timothy Garton Ash, “True Confessionsthe New York Review of Books
vol. xliv, no. 12 (July 17, 1997).

27 Psalm51; seetext at note55, supra RobertGordon, “UndoingHistorical
Injustice,” in Austin Sarat and Thomas R. Kearns,Jedticeand Injusticein Law
andLegal Theory (1996), at 65-66, expressepraferencdor “structural” reform
over “redemption of sin” as modes of responshistorical injustice. Though that
preference is reasonable within therizon of political morality, it is strictly
inconceivable within the prophetic tradition. Tpeophets insist upoatonement
and turning towardsod asabsolute existentiamperatives, as they insistpon
justice as the means and direction of that turning; cf. Isaiah 1:17, 1:27.
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